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';"'-:c:omca‘-m.to;playj

3ﬂ?oné-of~the~is§uéé I had asked absit. which was: the

fﬁ}the

fffto the thlmaLo cons Lmerg

'"ipﬁodttbrmdé?”
.. mMarén’2s, 200"
COURT'S RULING "ON- MOTION FOR- DIRECTED VERDICT

S THE. COURT - Okay. . On Lhe mot;on for '

57*d1r0cccd VPrd1CL, in look;ng at ‘thie- mafarlalq it appear¢

73L0 me. that: there .are: several: of" theue-doctr¢nes.tha; e

I-found”inStrUEtiV9'thé'matéfiaTs"oh

fffdleLlnct1ons as the partlcs saw it’ between Aome of

“-!ﬁ?- o And - EOE- 1nsLancc, tHeji@érnédﬁf““"‘“'

‘ fé;;ntorm@dlary dochine. the~sxgn1fmcant-aifferéﬁéé ecmo‘.
iﬁ%to be‘you ve<got omcbody who! 's- Lralned rn avo;d the
%erlsk and; - therefore, can reasonably be ‘relied: upon tc
::ftakc apprnprlate precauLlons. Th@ bulk suppller L&A ; 
tﬁ;~ tUatlon where someone’ deale only w1th commerc1al
"ﬁybuyerv whose knowledge 1s equal to that o£ rhe eller,,

'Hbf.ﬁfland thsrn 8 llLth cr no way to vammun¢cate any warnlnqq-

(

.(,
I
H

. And then fhe SOphlaLlLath

7f?1ntcrwcd1drywuser doctring ‘appears to: bc morc of a :
'”491tuatzon where, athough 51m11ar to. lhe learned
:?flntermedlary,‘¢t'v not whcre L you have the ~-— tOr ff'7.

ﬁ;1nstance, tho physmvlan/paLlent rplattcnthp Lhat

/050
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~g'uqu1roa a transter of -the: :.nformatlonw You don t have

L nmeone who . is- c1early de41gnatgd as. spetzflcally

lwflralncd to avoxd the- rtqku Lhat mlght ‘be . app]1cablc

- 1:
<' :

But under rhc sophldtlcated 1ntermcdlary, .fa,w“

'-f.ﬂLr's omebody who Ls‘experlenced in the use. of, the

"”product, ig- thcrough1y aware of the ‘rigks “and- protechve
JT?mcasure to, av01d the ris ks.. Andy qenera]ly, tne o
‘ 'fffmanufacturer may: reaqonably rely ori.. the soph1 tlcarpd .T“ﬁj{j

~uger | ito’ warn! ‘employces oxr users of- Lhe Tisk and to

ffélthcr take precauticnary measures on behaif of" the3jﬁﬂﬁﬁl”u'f
,ﬁfemp]oyer Lo warn the ultlmate uscr.,;f B :
The plaintiffs refex me to Humble Sand &

.:jGravel which T do not F1nd to- be really: confrolllng in ;“}”T

‘iZEHiéfbn That one is. rlearly a sophlsLlcated—ugcr
“ff51tuatlon In'“hat caqe, the: product, Lhe eand Waox;;ﬁif]ffﬂf3

“uﬁéj ;35b01ng prov:dod‘to,the-ulleate user. And-in ltS own”

':ffﬂﬁi ?L:contaxner the cﬁployee Who‘waq'uSing-the product;was"»fi':
R f:5crack1na open .the bag hlmuelf.‘ And-thére was -an’

e [;fxnadequate warning. apparently, 1n that cas c. dnd-—-ngfff};iﬁ”

| '”Jgg Eizddmlttedly, lnadequate warnlng 1n that dase’ Where the'
”3;§ﬂf  F;ult1mate .énd.user, which in that GRS e was. the dmpLOYEE‘C:'

”73: ﬁ”3of the uppoeeﬂ SOph1 tlcated user, was. boxng qlvcn the ﬁ”z

“.Qﬁ Tffproduct It doesn't . appear that that product was. be:nq TN

R flflnrorporatcd into anything: else. It was ‘the- produCt~'gﬁF;

cus o w0 And, dn fact Humblc qoeb €0 gredt lcngths o
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fthe dbllxty to- put warnlng on ‘to -the- u1t1maLc user._

~.. thisicase.

Fﬁ?coux3 L nped to Eirst. dctermlne Lhe dnty as- a maLter
V“§f1~'f' And then ‘the: adequacy of the warnlng,;::;fTﬁi”f

*Tsz;‘fifwclgh it. against the soc1a1 utlllLY ‘of ‘the acLor'e

'f“Londuct, the mdgnltudc of the burdon of guardlng agamnvt'f_g

ﬂf;onfphewdefcndant; whlchyuln,bulk— uppl;er Cases, -ijﬁ

.t“ln dlfr1ngulch bulk~suppllcr cases It says those are :ffﬁf]f"
KTLULSLlﬁQUlShable becauae in. those cases you don t hdve
Andﬁﬂ?f”

| 71596,-as:a‘resu1t, I find’ Lhat to. be dlstanULShdblc irom fff5*t

“15~1;‘f:1 And, 1nLere¢tingly, the HuMb1e ca e goes

“ffon and adopL a mlxed-duty, restaremcnt approach where,.ifufﬁﬁz
n“fln Lhat Court 's-opinion,’ ‘the. trial court needv to -«'or ff“*

55Fthe CourL'v— T ‘A g SIS rhgy rc talklng about khe trial

:wahurh was. refcrcncpd earller, thcre was - ln the
:ffarqumcnt thurc was an. argument thaL th;' 1s ‘a queq:lon
g?'otgﬁact The law is clear this is & quc tnon of tact :
| TWélf}fﬁhe"ca*e c1tcd by the- pialntlff does qupport thelrgfj:;J
%%iposmt;on to. Lhe extvnt thaL thc adQQUdcy "of. the warnxng “3‘5“
ﬁf?lB d queat:on of fact.. They clcarly de thc duty is ’

ﬁ‘maLLer of: Law for- the Gourt: to’ dctvrm4ne on; it own Ry

nnd fhe Court. la tb wplgh thu rlar

: g;nvolved the Lorevceabllnty, b 11ke11hood of - 1njury

???the injury, ‘and- the consedquences, of. placing’™ rhat burden ﬁcflﬂf

P
.
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“j?rnnﬁUmer '

) -*m_ Reqtatement Third.

"5Jﬁa d951gn cas

; ﬁﬁ”du[ectlvc dOblgn

‘"deg 7o detect in -that regard’ bQCduse lL dldn

ﬁffcaso ‘that thcre is not a -dctect. in, the dcalgn nor 1n tho

L:ishaqe in the, process

,ffqnn@rally, Lhar Ea;tor haw wexghed greatty in’ saylng

’t“thcrc s ‘hot.a duty to: ultxmatclY'Warn the ultimate

"ﬁhen T 1ooked at Lummno and Sts éﬁalygin

And they determ4nod thaL,,ersr

””faf all ‘a taw matcrlal cannot be defectively. des 1gnedﬂ

jﬁﬁhnd I thlnk that was conceded yc@Leray that ‘this _iS”hmv

And Lhey ever. polnt put. that 1t s non

They even allude to whether there g o

o jffmanufacturlng defect

‘But: in that case they found thaL the

*ﬁ{usbe5L0J wao no different. from any ‘of 'the: other forms of

"-afbe roo that were at leque, and. so; therefore, thcr@_

dcpartT“' :

'Fgffom the intended design: “And .o applylng thp

: if?ResLatcment Thlxd they-come to! the ronc1uqaon 1n that

: }ﬁfwarnlng or in the duty LO warn.

However._the Court there rCllCd on

77certa1n e CLrtaln findings: ‘or Iack of . [mquc at that

And most.’ lmportantly,.the Court

1”fre1terated thcre was no flndlng of :failure: to warn but
;%falso that: tho Buyer who was, 1nchrdtlng the! product was
;@{noL 1gnorant of the risks, and. did not lark cxperlee

ﬂiaAnd tbcy dlstlnguished LhaL‘v— th@y’da*tlngul hed th
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l}iKTm?Qér Alcoa ‘case based on that as wcll

7f rel@vant rlsk dnd the purcha 1gn0rance thereof'i~

Call your fxrsL W1tn9

And they pOLnfed out a caVaat that "Court

have not yet:. confronted Lhe qucstlon of whether, 1n
Lomblnatlon, .factors sich-as .the: componcnt purcha @r'ﬂgf

laLk of ewperczse .and- 1qnoranre of the ris ks ot -

1ntegrar1ng thc Lomponcnt 1nto the purchaﬂpr s. product,

and the componenL quppl;er S knowlcdge of borh Lhe

glve %lqp to a duty on the’ part of the cumponcnt

aupplmer to warn- cf T18 ks attendlng 1ntegratlon of the

Componenr into thc purcha ser s prodict - nti.“

d;regted verdlcr is. npproprlatc.~ ‘So we w111 proceed

l

foff the record. .

 (Recess.taken)

':iTHEjCOURT CALL: right Br:ng them 1n.

’ THE'BAILIFF All rl e for the- Jury
'~I(Jury enters: Lhe courtrcom) w ki

.QHE COURT ¢ Pleaqg be hnated

3 '<{;f“.@?f;g;A11 rlghL Mr Elllston, you may”procccd,

ﬂ;.,. MR ELLISTDN Your Honor, at. thls tlmP

Uhlon Cdrblde would call Mr John Walsh Lo the W1tnc

stand

Ag_a reguiL I don t th;nk at thlE gtaqe an

Tﬂb COURT: - All rxght Mr Waldh pleaseI?'”

Y050
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CAUSE NO. CC-01-01169-A

CAROLYN ROLLINS, Individually and as Personal IN THE COUNTY COURT

Representative of the Heirs and Estate of JUDITH
KORANDA, Deccensed, and JAMES KORANDA,
Tadividually and as Personal Represeatative of the

§
§
2
Heirs and Estate of JUDITH KORANDA, Deceased, §
< § AT LAW NO. 1
§
§
§
§

etal ,
. Plaintiffs, ..
vS.
ACandS, INC. et al. _
Defendants DALLAS COUNTY, TEXAS

ORDER DENYING DEFENDANT UNION C DE CORPORATION'S

MOQTION TO EXCLUDE CAUSATION TESTIMONY

CAME ON FOR hearing the Motion of Defendant Union Carbide Corporation to Exclude

Plaintiff’s gencral and specific causation cvidence that Calidria causes mesothelioma pursuant to
Merrell Dow Pharmaceudcals, Inc. v. Havner, 933 §.W.2d 7065, 714 (Tex. 1996) and DuPont v.
Robinson, 923 5.W.2d 549 (Tex. 1995), and after considering the pleadings, the cvidense, and the

arguments of counscl, the Court finds that the motion should be, and her(:by is, DENTED.

Signed on the ‘71‘5(1:1}/ of __A/bf‘f\_, 20‘({)3.

ol . (eden__

TUDGE RUSSELL RODEN
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CAUSE NO. 348 191148 02 ‘
IN THE DISTRICT COURT

JORN KATZLEK, et al; §
§
. Plaintiffs, §
: § .
Y § TARRANT COUNTY, TEXA "
§
BONDEX INTERNATIONAL, INC., ¢tal.  §
§
Defendants § 348 JUDICIAL DISTRICT
RDER DENYING DEFENDANT
UNION CARBIDE C ATION’S MOTION FOR SUMMARY JUDGMENT
' AS TO KATZLER PLAINTIFFS
=
Onthe _ I of _vvax , 2003, the Court considered Union Carbide Corpors . -

Ne-Evidence Motion for Summary Judgment as to Katzler Plaintiffs. After considering the pleaci: .
motion, the response, affidavits, and other evidénce on file, the court:
DENIES Defendant Union Carbide Corporation’s Motion for Summary Judgruent 2s to
. Plintiffs,

SIGNED on this _, jua~x_ N , 2003

===

PRESDING JUDGE 7~
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CAUSENO. 345 191148 02

JOBN KATZLER, et a]; IN THE DISTRICT COURT

Plaintiffs,
. TARRANT COUNTY. TEXAS

BONDEX INTERNATIONAL, INC., ct ul.

WD SOn D N LN KON U W N

348" JUDICLAL DISTRICT

ER DENYING DEFENDAN
UNION CARBIDE CORFORATION'S MOTION FOR SUMNMARY JUDGMENT

AS TO MELTON PLAINTIFES
i . ) .
Onthe (| of __yyvarms | 2003, the Court considered Union Carbide Corporation's

Defendants

No-Evidence Motion for Summary Judgment as 1o Melton Plaintiffs. After considering the plead:gs, the

motion, the response, affidavits, and other evidence on file, the court:

DENIES Defendant Union Carbide Corporation’s Motion for Summary Judgment as to Melton

Plamtxffs

SIGNED onthis Wax= |{ ZOOW

. PRESIDING JUDGE
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SEP-07-01 FRI 01:11 PH  BALDWIN AND BALDWIN FAK NO. 803 93§ 953? 2,
) i
- |
CAUSE NO. 00962 J
RODNEY STEENBERGEN and § IN THE DISTRICT; :qu*zg;;a B T
LINDA STEENBERGEN g - ] N e
Piaindi H IR AR 7 P <
aindif v, § 71" JUDICIAL DISTRICT //{{4/% PN
. ACandS, INC.. et ak; § e R
Defendants -§ HARRISON COUNTY, TEXASZS ™ !
ORDER
CAME ON FOR CONSIDERATION, on this 6" day of|Scpgember, 2001,

ity lof Chrysotile

Garlock Inc’s Motioa for Summary Judgment Based on the maﬁ

Asbestos to Cause Mesatheliorna.

The Court huving considersd the extensive briefs and all 6\'4 cach fled by ths

ine carefully considered e décisions of the

Texas Supreme Court in £.[ du FPont de Nemours & Co. v. Robins 2. 528 S.W.2d S49

! 9 -
(Tex. 1995) and Merrall Dow Pharmaceuticals, Jnc. v. Hovner, 953[S.WL2d 706 (Tex.

mnd DENIES

1997), determincs thar the relief soughr by Defendants is not m:n'xqr ous

Gariock Inc's motiorn in afl respects
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CAUSE NO. 00-07604 1l
HENRY PLUMMER and EULA PLUMMER  § IN THE JUDICIAL DJFRICT
Plaindffs § 3"
§ ' il
V. §  DALLAS COUNTY, 7}
§ ‘ ?
ACandS, INC.; et. al. § .
Defendants R 160" JUDICIAL DIS? :B:” CT
i

| ORDER Sm ™/ At L

CAME ON FOR CONSIDHKA‘I'ION on this the 9" day ofAugm. zo - the }fotion of

Defendant Garlock, lnc. to Strikc Expezt Testimony or Other Evidtnce that W lnoe{ Fxposurc

to Chrysotilo Asbestos Causes Mesothelioma.
The Court having considered the oxtonsive bricfs und evidenoc filed b o pazties,

baving heard orol urgwnent, and having corofully considered the decision of th g' cxas{Supreme

!
Court in the cases of B, L duRont de Nemours & Co. v Robingon, 523 S.W. 2 ; 1o (Mex. 1995)
and Merrell Dow Phoonuseuticals, kng. v. Huvner, 953 S.W. 2470 aving

determained that the relicl sought by Defendants is not meritorious

It is ORDERED and DECREED that Defendant’s Motion|is hereby DEJ rED T'n wll

mspccis. l I it [
" SO ORDERED this 9 day of August, 200 |

,éufw}( 3o/

P YL Y

/N: 21309
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CAUSE NO. 08271-1

JOSEPH BREAUX § [N THE DISTRICT COURT OF
and DIANE BREAUX g

Blainti

i § DALLAS COUNTY, TEXAS
VS. . §
:

ACands, Inc.

Defendants § 162*® JUDICIAL DISTICT

ORDER

CAME ON FOR CONSIDERATION on this the 25® day of July, 2001, the Maoror: 2

Garlock, Inc., Kelly Moore Paint Company, and North American
of Dr. Victor Roggli and exclude all testimony that chrysot.:

ad) eodpnce b

The Court having considered the extensive bric&/ﬁled by the partics,

¢  ment, and having carefully considered the decisions of the Texas Supreme Court in the cases

£ E.J. du Pont de Nemours & Co. V. Robinson, 923 S.W. 2d 549 (Tex. 1995) and Merrell Dow

avner, 953 S.W. 2d 706 (Tex. 1997), and having determined that the

Defendants Refractor:

Company to strike the testimony

€XpOoSUures can cause mesothelioma.
having heard oral

Ph ceuticals

relicf sought by Defendants is not meritorious,

It is ORDERED and DECREED thst Defendants’ Motions are hereby DENIED m afl

respects.

SO ORDERED this 25 day of July, 2001.
,l'.':‘ e -
I
'// gy ———
J'(W PRESIDING

41
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ent by: W&K Sartlement 214084119533 03/18/03 2:10PM;]M#399;P3QQ a/a

-

-~

CAUSE NO. 14293RM00

' ELMER ROYER and HENRIETTA ROYER, eral § IN THE DISTRICT CQURT
' Plaintyfis : §
:
§ BRAZORIA COUNTY,
V. §
§
ACandS, INC.. ct al §
Defendants § 149™ JUDICIAL DISTRICT

After considering Defendant’s objection o and motion 1o strike expert testimony
or other evidence that workplace expasure 10 chrysotile asbestos causes mesothelioma,
the response, the pleadings, all cvidence on file and arguments of counss!, the court

. DENTES Defendant’s motion.
$0 ORDERED this /75, day of June, 2002

TUDGE PRESIDING™ /

W;ﬁé ENTRY REQUESTED:

'ANA C. FOX
State Bar No. 24032191
PETER A. KRAUS
State Bar No. 11712980
3219 McKinnoy Ave., Ste. 3000
Dsllas, Texas 75204
(214) 357-6244
(214) 357-7252 Fax

1 e
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512—473—38:}')

N 37: 40PN HIENDLER LAW FIRM
'( el GO OwaUENT <> (N0 HeNdlor Law .. o, ko
//:Tﬂ FROM . - ‘ : . (0. J@1535GRIY D EEE iu“‘“
. SMH
ocT

IN THE DISTRICT COURT | —
OF KLEBERG COUNTY, TEXAS

THE 105TH JUDICIAL DISTRICT OF TEXAS

LOUIS BARLETTA AND JANE BARLETTA : :
VS, NO. 01-0454-D
AMERICAN CYANAMID, ET AL.

ORDER CYERRULING OBJECTION AND DENYING MOTION
BY DEFENDANT GARLOCK s
OF CHRYSOTILE ASBESTOS

CONCERNING EYIDENCE

Ou October 3, 2002 the Coust hesrd the “Objaction to ead Motion to Strike Expen
Testimooy ar Other Evidence that Wockplace Exposerc o Chrysotile Asbestos Causes
Mesathelioma” filed by Delendant GARLOCK SEALING TECHNOLOGIES, LLC. Defcndant
GARLOCK appeared by counsel. Pluintiffs appearcd by counsel. Counsel for other Delendants
aleo appeared. Documentary evidence and weirten mnd oral rgument were presented. The Court
defarred its rulings pending further study sad review of the matter, Having done 3o, the Court iy
of tha opigion Ui the objection should be overuled ad the motion deaicd.

~ IT 1S THEREFORE ORDERED that Defendant GARLOCK 's objection to proposed
evidence taat Chrysotile A sheslos causes Mesathelioma be 204 is heeeby OVERRULED, and thiat
its mollon fo strike exipert (ostimony or other avidance that workplace exposure. to Chrysosile

Asbeitog causes Mesothelioma be and is hersbi DENIED.
The Clesk of thiz Court shall vead a certified copy of tis Order Lo tho partics.

Signed October 16, 2002

EL'B
JUDGE PRESIDING
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CAUSE NO. CC-01-01169-A

CAROLYN ROLLINS, Individually and as Personal  § IN THE CQUNTY COURT
Representative of the Ilcirs and Estate of JUDITH §
KORANDA, Deceased, and JAMES KORANDA, §
Tndividually and as Personal Representative of the §
Icirs and Estate of JUDITH KORANDA, Deceased,  §
ctal § ATLAWNO. 1
- . -Plaintiﬂfs‘, e .. . § . . e . .
§
V8. §
ACands, INC. et al. §
Defendants § DALLAS COUNTY, TEXAS
ORDER DENYING DEFENDANTS? MOTION TO EXCLUDE CAUSATION

TESTIMONY
CAME ON FOR hearing the Motion of Defendants Kelly-Moore Paint Company and
Flintkote Company to Exclude Plainti{f's gencral and specific causation cvidqnée that chyrsotile

causes mesothelioma pursuant to Marrell Dow Pharmaceuticals, Fnc. v. Havner, 953 S.W.2d

7065, 714 (Tex. 1996) and DuPont v. Robinson, 923 S.W.2d 549 (Tex. 1995), and after

considering the pleadings, the evidence, and the arguments of counsel, the Court ﬁnds that the

motion should be, and hereby is, DENIED.,
"1\"
Signed on the __{ | ~day of MEr 2 2003

JUDGE RUSSELL RODEN
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P

CAUSE NO. 26658
JAMES LANSFORD and LETA LANSFORD [N THE DISTRICT COURT .
Plaintiffs :
SHELBY COUNTY, TEXAS

ABLE SUPPLY COMPANY, ET AL

Defendants 123rd JUDICIAL DISTRICT

N O L L s T

CHARD LEMEN AND DR d UC

CAME ON to be considercd on this the 7 day of Ocmbcr 2002 thc I‘ncnon Dcft,ndants
Motion To Strike the Tcsumony of Dr. Richard Lcmen and Dr Jamcs Bruce. Aftc.r rcVIcwmg and
considering The Fri¢tion Defendants' Motion, Plaintiffs’ response and the deposition. of Dr. Lcmcn
taken on September 19,2’002, the Court finds there is a reliable scientific basis fof the bi)inions of

Drs. Richard Lemen and James Bruce that exposure to dust eritted from asbestos-containing friction

products can cause mesothelioma. Accordingly, the Court overrules the Friction Defendaxgts’ Motion

1o Strike,

4

/
Signed this the 7 /" day af October, 2002. W

JUDGI: PRESIDING

_EiS Ty Ly
cLBY

BY _  __  OEPUTY

SH

SArteg Gicansing Motlon 30 AQPYSY Tev TIRC YicE ~ Solo [Fage
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CAUSE NO. CC-02-00296-A

CAROL ANN GELMI, Individually and as Personal  § IN THE COUNTY COURT
Representative of the Heirs and Estate of §
ANGELO GELMI, Deceased, and §
ALICE RAMSEY §
Plaintiffs, § ATLAWNO. |
§
vs. §
§
BONDEX INTERNATIONAL, INC; et al, §
Defendants § DALLAS COUNTY, TEXAS |
'ORDER DENYING DEFENDANTS’
FOR SSA NVE |

CAME ON FOR CONSIDERATION AND HEARING, Defendant TH Agriculture &

Nutrition and Defendant Union Carbide Corp.’s Motions to Dismiss the claims of Plaintiffs
pursuant to Section 71.051 of the Texas Civil Practice and Remedies Code. After considering the

pleadings and arguments of counsel, the Court hos determined that b not

o meritorious.

IT IS HEREBY ORDERED, ADJUDGED AND'DE ' Motions to

) that Defenda

Dismiss the claims of Plaintiffs are hereby DENTEY in all respects,

SO ORDERED this [ [ day of S

OVED AND Y REQUESTED BY:

[ 1A j
. FOX < '

State Bar No. 24032191
PETER A. KRAUS
State Bar No. 11712980
3219 McKinney Ave.
Dallas, Texas 75204
(214) 357-6244
(214) 357-7252 Facsimile

ATTORNEYS FOR PLAINTIFFS

‘‘‘‘‘‘

ORDER DENYING DEFENDANTS® MOTIONS FOR DISMISSAL FOR FORUM NON CONVENIENS PAGE |

1 sttt
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oy sFILED
at o'¢clock
%’LA—Q”S
- “ge R
(«AUbh NO. 15475.m01 Clark of mmxr{gﬂglf%&yfm Co.. Yocos
g} CErUtY
FLORENCE FINCH, ct al. § IN THE DISTRICT COURT
§
Plaintifls, §
§
vs. § BRAZORIA COUNTY, TEXAS
§
ALCOA,INC,, ctal. 5
§
§ 149TH JUDICIAL DISTRICT

Defendants

ORDER DENYING DEFENDANT UNION CARBIDE’S
MOTION TO S ON CONVENIENS | oy Cavd rHes

Onthe /A day of August, 2003, came on 10 be heard qucndant'sd@n 10 Lismiss
for Forum Noa Couveniens il the Court yller considering Defendant™s morion, the response,
the pleadings, all evidence en flc and the arguments of Counsel is of the opinion that said

/ﬂf“’

mation should be denied,
‘J/ 4/'J

It is accordingly ORDERED. ADJUDGED and DECREED that the Defendnm'«ﬁanan
to Dismiss for Forum Non Conveniens in hereby DENIED.

SIGNED this the day of August, 2003,

APPROVED AND ENTRY REQUESTED:

A C.FOX
State Bar No. 24032191
PETER A. KRAUS
State Bar No, 11712980
3219 McKinney Avenue
Dullis, Texas 75204
(214) 357-6244
(214) 357-7252 Faczimile
PLAINTIFFS' RESPONSE TO DEFENDANT UNION CARBIDE'S
MOTION TQ DISMISS FOR FORUM NON CONVENIENS e

12
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I ‘28-2003 TUE 11:64 At FAX N0 P 03

CAUSE NO. B-166,681

VORY WIILSON, ET AL INTHE MsTrICT COURT OF

Vs, JEFFERSON COUNTY, TEXAS

Wn WO wrs n uy

ARCO CLIEMICAL COMPANY, ET Al 0™ JUDICIAL DISTRICT

DEFENDANTS’ MOTION TO STRIKE TUE INTERVENTION
Oy PLAINTIEFS AND MOTION TO DisMIss R

10 THE TIONORABLE JUDGE OF SAID COURT:

COME NOW, CERTAINTEED CORPORATION, (“CerlainTecd”), DANA
CORORATION, (“Duna”) and UNION CARBIDE CORPORATION a4 UNION
CARBINE CHEMICALS AND PLASTICS, [NC., (“Union Carbide”), Defindants in the
above-entitled and numbered cause, m accordance with Rule 60 of the TEXAS RULES OF
Civi, PROCENURE, and file this, their Motioa 5 Strike the Intervention of Plaintiffs and
Motion ta Disnuss, suiking the Intervention of Plaintiffs Maric R Senigal, Individually
and as Personal Representative of the Helrs and Estate of Fred Scaigal, Johu F. Winn,

Verna Marie White, Individually and as Personal Representative of the Heirs and Iigtate

ol Cloys M, White, Sara McFadden, Individually and as Personal Reprosentative of the
Heics and Estate of Johnny T. Beard, Arthur Bell, Sr, Geraldine M. Deckard,
Individually and as Personal Representative of the Yleirs and Estate of Evercut Deckard,
loward Poriwood, Sr. and Percy Hockless, Sr. and further dismnissing the claims of
Howard Pariwood, Sr. and Perry Hockless, Sr. (“Intervenars™), I suppott of this motion,

Detendants would show to the court the following:

Ivory Wilio| ~Mation t0 Swnke Plamiifly’ Tntervention |
2310942
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0CT-28-2003 TUE 11:57 AN FAX NO.

claims of Ivory Wilson, will aflect their interests.  Plaintifty/[ntervenors fail to satisfy 1
requirements of Rule 40 of the TEXAS RULES OF CIVLL PROCENURE.

26.  Maintifls’ Original, First, Fifth, Seventh and Eighth Amended Petitions fail to sho.
that the Maintifs/Intervenors are asserting claims adsing frorm the same transaction .-
oceurrence as the original claims of [vory Wilsan  An interveniag party must assert & clau
arising {rom ic same transaction or oceurrence as the original clair. TEX.R.Civ.P. 40.
Their respective alleged claims involve the same legal cause of aclion, but they are not the
sume transsction. A close look at Plaintiffs/Tntervenors’ claims reveals that they are no:
claims arising from the same fransaction or occurrence. The Plaintiff/Intervenors allege
wark at diffecent places, most likely in differcot crafts using different materials vacying from
the original claims, Maintifts/Intervenors allege claims for their personal injunies alleped zs
4 resull  of cxposure 0 asbestos  from* arher tra‘nsaclions Or  OCCUTTENCeS.
Plaintifis/Intervenars do not make any allegation that they have any interest in the alleged
personal asbestos exposuce claims of Plaintiff Tvory Wilson.

27. Al asbestos claims are nat the same, The mere asscrtion that a person is claining
injury a5 & result of exposure to asbestos does not qualify the claim to be joined w any
other asbestos related personal injury or wrongful death action pending in a court ia
Jofferson County, Texas, just as the claim to have been injured in & car wreck does not
entitle that person (0 intervene inte any other car wreck cnsve. Defeudants agsert that this
is ncither the intenrion nor the meaning of the laws governing intervention, See
Llectronic Data Systems Corp. v. Pioneer Electronics, 68 S.W . 3d 254, (Tex. App.—Fort

Worth, 2002).

Ivury Wilson —Mation lo Strike Pluinttf Intecveation ]|
200912
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District Clete and grant Delendants such other and further relief to which Nefendants may

show ituel€ justly entitled.

Respeetfislly submitted,

GERMER GERTZ, L.L.Y

PAUT.A H. BLALEK

TEXAS STAT): BARY 093 83600
550 Fannin St,, Ste. 1025
Beaumont, Texas 77701

(409) 654-6700 - Telephonc

(409) R35-3373- Fax

ATTORNEYS FOR

. UNION CARRIDE
CORPORATION d/b/a UNTON
CARBIDE, CHEMICALS AND
PLASTICS INC. _
CERTAINTEED CORPORATION
AND DANA CORPFORATION

Ivaty Wilson ~Muimg 1o Strike Plalagils’ Interegntion 16
200042

1 A —
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0CT1-28-2003 TUE 11:58 AN FAX NO. 18

CERTIMCATE OF SERVICE

{ certify that A true and careect copy of the foregoing Defendants’ Mation 10 Stk
Plaintifls' Intervention and Motion to Dismiss has beca forwarded Lo Plaintilfs' counscl ui
1ecord, ‘Lim Ilerron, of Hissey, Kientz & Herron, 16800 Impcerial Valley Drive, #130,
Houston, Texas 77060 <A certified mail return  receipt requested  no.
Jop2 lofp oea s a/?\and‘?‘lerschcl L. Flobson, of The Law Offices of [ferschel L.
Hohson, 2190 [larvison, Heaumout, Texas 17701, via certified mail return reccipt
renquested no.7oo3 sele wﬂ-“af * A0k 555U ather known counsel ol record vin fax of
1S, Mail, on this the | 2¥2-day of August, 2003,

Paula 1. Blazek

[vary Wilson ~Matian 1o Suike Plamtills Intervenion 17
200042
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CAUSE No. B-166,681

IVORY WILSON, B AL § INTHE DISTRICT COURT O
§

Vs, § JERFERSON COUNYY, TEXAS
§

ARCO CHEMICAL COMPANY; ET AL § 60™ JUoICIAL DISTICT

NOTICE OF HEARING

Please lake notice that the MUTION TO STRIKE THE INTERVENTION OF PLAINTIFFS
and MOTIoN To DISMISS of Defendants CERTAINTEED CORPORATION, DANA
CORPORATION and UNION CARBIDE CORFPORATION D/B/A UNION CARBIDE
CULEMICALS AND PLASTICS, INC. will be heard on Friday, August 29, 2003 at 9:00
ain. in the 607 Judicial Districl Court of Jefferson County, Texas.,

Respectlully submilted,

GERMER GERTZ, L.L.v.

1@57.. ot (el

Paunla M. Blazek

State Bar Nuaiber 09383600
550 Fanwin St., Svite 1025
Beaumont, Texas 77701
(409) G54-6700 - welephane
(409) 835-3373 -- facsimile

ATTORNEYS FOR DEFENDANTS

Ivory Wilsen ~Motion (o Sicike Plaintdf" Jnrervention 19
20(1a2




11/06/2003 14:14 FAX 2147805200 H,P & T,LLP /041
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' °

CERTIFICATE OF SERVICE

This is o certify that 4 true and correct copy of the above and foregeing uotic: ¢
liearing has been furnishied to Plainti{fs’ couasel, Robert E. Kicntz via certified mail,
retun receipl 1equested no. 7003 1010 0005 0190 1448 and Herschel L. Hobsoy, vie
certificd mail, return receipt requested no. 7003 1010 0005 0190 1455 and o all other
known counsel of record in this case via U.S. Mail on this 121h day ol August, 2003.

A&H -F:)go«rézk/

Ivory Wilaon --Motion te Strike Plaind (" Injerventon 10
200942 -
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iewmiise—d CAUSE NO. 01-06238

JIM FRANKLIN, ct al., § IN THE DISTRICT COURT
Plaintiffs, §
V. § DALLAS COUNTY, TEXAS
ACandS, INC., et al., E
Defendants. § 95th JUDICIAL DISTRICT

DEFENDANT UNION CARBIDE CORPORATION’S OBJECTION TO
THE JOINDER OF THE IIALL PLAINTIFFS MO’I'ION TO SEVER OR,

For the following reasons, Defendant Union Carbide Corporation (“UCC") objects to the
joinder of the Hall Plaintiffs, and moves to sever the causes of action asserted by the Hall
Plaintiffs from the causes of action of the remaining Plaintiffs, the Franklin Plaintiffs.
Alternatively, UCC moves for separafe trials of the claims and the Hall Plaintiffs and the
Franklin Plaintiffs.

I. Overview

The Franklin Plaintiffs initially filed this asbestos suit against numerous defendants on
July 27, 2001, claiming that Vemon Franklin suffered injurie's due to alleged asbestos exposure
through the use of various manufacturers’ products.' The Franklin Plaintiffs alse sued UCC as a
supplier rather thaﬁ a manufacturer, claiming that UCC owned a mine from which raw asbestos

was mined, milled and bulk-shipped to various manufacturers, who then incorporated the raw

! Plaintiffs’ Original Petition and Jury Demand, dated July 27, 2001, is incorporated herein by
reference and attached for the Court’s convenience as Exhibit A.

UCC?s Objection to Joinder of Hall Plaintiffs, Motion to

Sever or, In the Alternative, Motion for Separate Trials Pagel
022274 000003 DALLAS 1611965.1 .
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material into finished products.” For almost two years, the parties to this suit have been
conducting discovery and preparing for trial, which is currently set for September 8, 2003.7 1%«
Hall Plaintiffs, on the other hand, originally filed suit against numerous other defendants in a
lawsuit also involving another plaintiff, Wayne Randall Peacock, in Dallas County, on Octobex
31,2000.* The Halls were subesquently dropped from the Peacock suit and now, on the eve of
trial, have been added to the Franklin matter” The Hall Plaintiffs are unrelated to the Franklin
Plaintiffs and their complaints stem from distinctly different individual facts and circumstances.
This attempt to obtain a preferential sctting for new, unrelated plaintiffs by joining them in a case
that has been pending for two years just months from trial is improper, an abuse of the judicial
process, and if permitted, will result in an unfair trial.

Morcover, the claims of the Franklins' and Halls’ ha\fé different characteristics and
underlying facts that will create too great a risk of confusion and prejudice if they proceed to trial
together. The Franklins and Halls have named a total of 42 defendaxits, 23 of whom have been
added as new defendants in the past three months. Additionally, Mr. Franklin is deceased, while
the Halls arc living. The Franklins and Halls are residents of different statcs and allege exposure

at different work sites. Finally, the Franklins® claims have been pending for two years and will

2 Id.

) . UCC asks that the Court take judicial notice of the cwrrent trial setting in this case,

4 The Original Petition from the Dallas County suit involving the Hall and Peacock Plaintiffs, dated
g:;oter 31, 2000, is incorporated heroin by reference and a copy has been attached for the Court's convenicnce as

it B,

5 The Halls were first added in Plaintiffs' Second Amended Petition and Jury Demand dated March
13, 2003, which is incorporated by rcference berein and attached as Fxhibit C.

6 Sec Id.
UCC’s Objection to Joinder of Hall Plaiutiffs, Motion to
Scver or, In the Alternative, Mation for Separate Trials Page 2

022274 000003 DALLAS 1611966.1
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be ready for trial on September 8, 2003, while discovery into the Halls’ claims has barely be:.
If allowed to proceed to trial together, the Franklin and Hall Plaintiffs will rcly on different
witncsses and documents to support their separate theories of recovery, to which Defendants
have asserted different theories and defenses. Consequently, permitting both groups of Plaintifis
to try their disparate causes of action together would deprive Defendants of an opportunity fora
fair trial.”

I1. Argument and Authorittes

A. The latc joinder of the Hall Plaintiffs is nothing more than forum shopping and an
effort to manipulate an expedited trial setting.

The joinder of the Hall Plaintiffs just months before the Franklins’ trial setting is 8
transparent cffort to scize an cxpedited trial setting in the court of the Hall Plaintiffs’ choosing.
Such efforts to circumvent the rules of procedure, the Dallas County local rules an(i docket
control mechanisms, as well as the controlling case management order, are an abuse of the
judicial process and joinder mechanism.? As set forth more fully below, the claims of the Hall

Plaintiffs have nothing to do with those of the Franklin Plaintiffs and there is absolutely no
reason o explanation for their joinder in this proceeding other than sheer manipulation and

abuse. Tlus conduct should neither be permitted nor condoned.

1 See In re Ethyl Corp., 975 S.W.2d 606, 610 (Tex. 1998); see generally Cain v. Armstrong World
Indus., 785 F. Supp. 1448 (S.D. Ala. 1992).

& The Dallas County 2003 Amended Case Management Order (“Order”), incorporated herein by
reference ond attached for the Court’s convenjence as Exhibit D, dictates that this js just the kind of situation in
which severance is appropriate. The Order states that all product identification witncsses are to be dosignated at
Jeast sixty days before trisl. When such designations are not timely made as to one set of plaintiffs, but the other
plamtiffs included in the same causc number are ready for trial, a severance will be appropriate. Such is the cnse
here — trial is less than sixty days away, and while the Franklins have named product ideatification witnesses in their
discovery responses and will be ready to procecd to trial in Scpicmber, the Halls have not timely provided
information peraining to product identification witnesses.

UCC’s Objection to Joinder of Hall Plaintiffs, Motion to

Sever or, In the Alternative, Motion for Separate Trials Pag: -
022374 006003 DALLAS 161 1964,1
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B. Plaintiffs cannot compromise the Defendants” right to a fair trial, cven to econon:y
Texas Rule of Civil Procedure 40(a) allows multiple plaintiffs to join in one action if
their claims arise out of the same transaction or occurrence and if they raise common issues of
law or fact. If plaintiffs violate this rulc, however, the court should sever the improperly joined
claims into separatc adions under Rule 41, Moreover, Rule 40(b) empowers the court to make
such orders “as will prevent a party from being embarrassed, delayed, or put to expense by the
inclusion of a party . . . who asserts no claims against him” and to “order separate trials or make
other orders to prevent delay or prejudice.”” The Court must exercise its discretion to try cases
together thoughtfully and carefully, within the limits created by the circumstances of each
particular case.”® When trying cases together, the court must take care to avoid prejudice to the
defendants and unfair advantage to the plaintiffs.'' It cannot compromise the parties’ rights to a
fair trial to achieve increased judicial economy.”? The court must weigh the risk of prejudice or
confusion against economy of scale, with considerations of convenience and economy yielding to
the paramoﬁnt concern for a fair and impartial trial."’ A trial court has no discretion to deny a

request for separate trials when the maintenance of one combined suit will result in injustice.™

4 TEX, R. Civ. P. 40(b).
to See Cantrell v. GAF Corp., 999 F.2d 1007, 1011 (6* Cir. 1993); Ethyl, 975 $.W.2d at 610,

" Cantrell, 999 F.2d at 1011.

n Ethyl, 975 S.W.2d at 610.

» Id. 3t 611-12 (quoting Johnsan v. Celatex Corp., $99 F.2d 1281, 1285 (24 Cir. 1950)).

" In re Ethyl Corp., 975 S.W.2d 606, 610 (Tex. 1998).

UCC’s Objection to Joinder of Hall Plaintiffs, Motion to

Sever or, In the Alternative, Motion for Scparate Trials ' : Page 4
022274 000000 DALLAS 1611966.)
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The court’s main goal in ordering sepafaxe trials is to prevent prejudice 10 Defendants.”

The Texas Supreme Court has adoptcd a number of nonexclusive factors for evaluaii:
whether trying diffcrent plaintiffs’ asbestos cases together will confuse the jury and prejudice: b
defendants.'® When making sucﬁ a determination, a court should consider (1) common work.
sites; (2) similar occupations; (3) similar times of exposure; (4) types of diseases and types of
cancers alleged; (5) the types of asbestos-containing products to which each plaintiff was
exposed; (6) whether the plaintiffs are living or deceased; and (7) whether evidence admissiblc
against one defendant is inadmissible against another.’” Finally, two additional factors, while
somewhat less relevant, are also important to the court’s decision: the status of discovery in £
case; and whether the plaintiffs are represented by the same counscl.'®

C. The Court should sever the Halls Plaintiffs’ claims from the Franklins Plaintiffs’
claims to aveid confusing the Jury and prejudicing Defendants.

In addition to the fact that the Hall Plaintiffs have been improperly joined in an effort to
take advantage of an expedited trial setting, severance is appropriate in this case because the Hal:
Plaintiffs have raised different factual issues and legal theorics than the Franklin Plaintiffs,
creating a significant risk of confusion and prejudice.  Although UCC has received limited

information regarding the Hall Plaintiffs, several distinct differences between the claims of the

15 See Jd.
¥ 1
17 Id. a1 611, 616-17.

18 Id. a1 616. The plaintiffs’ differing stages of discovery are discussed at length in & Iater section o
this motion. With regard to plaintiffs’ claims being handlcd by the same counsel, while Waters & Kraus docs
represent both sets of Plaintiffs, the fact romains that the Franklins' claims have been pending for over two years,
whilc the Halls’ claims have been added just months before the scheduled tial date.

UCC’s Objection to Joinder of Hall Plaintiffs, Motion to

Sever or, In the Alternative, Motion for Separate Trials Pag: -
022274 000003 DALLAS 1611966.1
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Hall Plaintiffs and Franklin Plaintiffs are evident from the pleadings and discovery responses and

will clearly create a significant risk of confusion and prejudice should these claims proceed to

trial together.

1. The Hall Plaintiffs and Franklin Plaintiffs arc from diffcrent states and allege
exposure at different work-sites.

Plaintiffs have never stated that Hall or Franklin ever worked together on even a single
work site.”® Indecd, this factor alonc creates a need for separate trials in order to avoid
overwhelming the jury with an unnecessary and confusing volume of evidence. The Texas
Supreme Court acknowledges that the number or diversity of work sites, alone, is enough to
cn-;ate “such confusion that it would be an ai:usc of discretion to consolidate.”® In this case, the
Hall Plaintiffs and Franklin Plaintiffs are not residents of the same state. Through discovery
responses and deposition testimony, Defendants have determined that Mr. Franklin lived in
California — the state where his alleged exposure occurred.?’ The Halls, however, are residents of
Georgie.? And, although UCC has received only limited discovery responses pertaining to the

Halls,” these responses indicate that Mr. Hall is alleging exposure to asbestos-containing

19 See Plaintiffs” Master Discovery Responses (with regard 1o Mr. Franklin) (hereaftor “Franklin
Discovery Responscs™), which are incorparated by reference herein and attached as Exhibit E, at Plaintiffs” Exhibit 1
(Work History Sheets) (failing to identify any co-worker or supervisor named Hall).

» Dal-Briar Corp. v. Baskette, 833 §.W.2d 612, 614 (Tex.App.—EI Paso 1992, no wrif).

n Mr. Franklin’s deposition, taken August 23, 2001, is incorporated by reference heroin and atached
as Exhibit F, at 15:2-5.

2 See Exhibit A: Plaintiffs’ Sccond Amended Petition, dated March 13, 2003,

s Although UCC did finslly receive discovery responses from Mr. Hall, the Work History Sheets
included in those discovery responses were Mr. Peacock’s work history sheets and not Mr. Hall’s, UCC finally
received Mr. Hall’s Work History Sheets on July 24, 2003. Mr. Hall’'s Work History Sheets are incorporated herein

UCC*s Objection to Joinder of Hall Plaintiffs, Motion to

Sever or, In the Alternative, Motion for Separate Trials Page 6
022274 000003 DALLAS 14] 1966,




11/08/2003 14:15 FAX 2147805200 H,P & T,LLP @ 026/041

products at job sites in Georgia.*

In addition to the unnecessary increase in the volume of evidence, trying these claims
together will require the jury to apply multiple states’ laws to each set of Plaintiffs’ claims. As
noted above, the Franklin Plaintiffs allcge that Mr. Franklin was exposed to asbestos-containing
products while working in California, while the Hall Plaintiffs allege that Mr. Hall was exposed
10 asbestos-containing pfoducts on work sites in Georgia.”* Conscquently, under choice-of-law
principles, a single jury would have to leam and apply California law to the Franklin Plaintiffs’
clairs and Georgia law to the Hall Plaintiffs’ claims. These states have different rules regarding,
among other things, standards of liability and available dcfcpscs.z‘- This creates a grqat risk that
the jury will fail to understand and apply the appropriatc law to each set of Plaintiffs’ claims, ‘
resulting in reversible error and possible prejudice to Defendants.

2. Plaintiffs allege dissimilar times of exposure.

The time of exposure to ashestos affects the Court’s determination in two ways: (i) the
length of exposure; and (i) the dates of exposure. Plaintiffs differ in their lengths of exposure:

the Franklin Plaiatiffs claim exposure to pipe covering, insulating cement and gaskets over a

by reference and a copy is attached ag Exhibit G.

"‘ See Plaintills’ Master Discovery Responses pp. (pertaining to Mr. Hall) (hereinafier “Hall
Discovery Responses”), which are incorporated by reference herein and antached as Exhibit H, at p. 14; Exhibit G:

Hall Work History Sheets.

B See Exhibit E: Franklin Discovery Responses; Exhibit F: Franklin Depositon, at 18:17 - 19:1;
Exhibit H: Hall Discovery Responses, at p. 14,

2% See CAL Ctv. CODE § 1431.2 (indicating that there is no joint and several liability under Califomia
law, but only scveral liability); Amer. Ag. Chem. Corp. v. Jordan, 173 S.E. 488, 496-97 (Ga. CL App. 1934)
(atlowing for joint and several liability under Georgin law);

UCC’s Objection to Joinder of Hall Plaintiffs, Motion to

Sever or, In the Alternative, Motion for Separate Trials Page 7
022774 000003 DALLAS 1611966, ’
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twenty-onc year period, and exposure to joint compounds over a three month pcriod,” whiie
Hall Plaintiffs allege up to twenty-five years of exposure to all the products Mr. Hall has
identificd.?* The difference in Plaintiffs’ lengths of exposure directly affects their ability 1o
demonstrate that the exposures caused their respective health problems.”

Plaintiffs also allege different dates of exposure to asbestos in joint compound: Franklin
claims exposurc to asbestos on dates between 1953 to 1974, with the only joint compound .
exposure occurring over a three month period in 1970, while Hall’s alleged dates of exposui<
are between 1950 and 1975.”' The difference in dates is significant for two reasons. Eirst, the
dates of exposure affect the evidence neccssary 10 trace a particular defendant's asbestos to
products that a particular plaintiff actually used. UCC supplied raw material to (1) certain
manufacturers, (2) in certain geographic regions, (3) at certain periods of time. For example, the
Franklin Plaintiffs must demonstrate that UCC supplied asbestos to 2 particular manufacturer,
who then incorporated that UCC asbestos into 8 product to which Franklin was exposed. If the
cases are tried together, it will be much more difficult for the jury to sort out this information fox

cach set of Plaintiffs, each manufacturer, and each supplier.

Second, the different dates of exposure will make different “state-of-the-art” evidence

7 Sge Exhibit E: Franklin Discovery Responscs, (Work History).

% See Exhibit H: Hall Discovery Responses, atp. 1 1; Exhibit G: Hall Work History Sheets.
» See Ethyl, 975 S.W.2d at §15-16. '

0 See Exhibit E: Franklin Discovery Responses (Work History).

A See Exhibit H; Hall Discovery Responses, p. 11; Exhibit G: Hall Work History Sheets.

UCC’s Objection to Joinder of Hall Plaintiffs, Motion to

Sever or, In the Alternative, Motion for Separate Trials ' Page
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relevant to each set of Plaintiffs’ claims.”? When asserting a state-of-the-art defense, a
defendant’s actions are evaluated in light of a given state of knowledge at a particular point in
time.” Evidence regarding causation and liability varies greatly based on this knowledge and
based on the length and dates of exposure. In cases where, as here, plaintiffs allege different
lengths and dates of exposure, scvcr:;nce avoids the substantial risk that a jury will apply
evidence, whether causal or state-of-the-art, from a particular period of time to the wrong
dcfendant.
3. The Plaintiffs allege exposure to different asbestos-containing products.
Additionally, each set of Plaintiffs allcges exposure to different types of asbestos-
containing products. The Franklin Plaintiffs claim that Mr. Franklin was exposed to at least one
brand of joint compound, four brands of pipe cavering or block insulation, two brands of
insulating cement and two brands of gaskets.”® But, Plaintiffs’ petition and discovery responses
indicate that while the Hall Plaintiffs have asserted claims against some of these same
defendants, they are also claiming cxposurc to products manufactured b& twenty-seven other

companies not named by the Franklins.”* Specifically, the Hall Plaintiffs’ allcge that Mr. Hall

2 Malcolm v. National Gypsum Co., 995 F.2d 346, 351 (2d Cir. 1993).
» See Owens-Corning Fiberglas Corp. v. Martin, 942 S.W.2d 712, 717-18 (Tex. App.~Dallas 1997,

3 Jd. a1 718.

3 See Exhibit E: Franklin Discovery Responses, at Plaintiffs’ Exhibit 1 (Work History Sheets);
Exhibit E: Franklin Deposition, at 49:19-50:2; 52:3-21; 57:2- 5.

¥ See Exhibit I: Plaintiffs’ Fourth Amended Petition, dated Juns 3, 2003. While both the Halls sud
the Franklins are alleging exposure 10 products manufactured by companies such as Georgia-Pacific. Kelly-Moore
and Proko, the Halls are also alleging exposure to products manufactured by Able Supply Co., Ametsk Inc., General
Electric, General Refractorics, and Kellogg Brown & Root. Moreover, in hig discovery responses, Mr. Hall alleges

UCC’s Objection to Joinder of Hall Plaintiffs, Motion to
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was exposcd to seven brands of pipe covering and block insulation, one brand of asbestos gloves,

one brand of block mix, one brand of mask, 4 brands of boilers, onc brand of packing, three
brands of refractory cement, one brand of asbestos blankets, three brands of joint compound, one
brand of fireproofing, and two brands of insulating cement.”” Morcover and significantly, the
Hall Plaintiffs are not asserting a claim against UCC, while the Franklin Plaintiffs are. The
differences in manufacturers the Plaintiffs are asserting claims against raises the possibility of
juror confusion for several reasons.”

First, the differences in Plaintiffs’ allegations have resulted in clairas against 42 different
defendants. The Franklin Plaintiffs currently seek recovery from 21 defendants based on the
products that Vemon Franklin allegedly used, three of which do not overlap with the Hall
Plaintiffs. The Halls seek recovery from 23 Defendants, five of which do not averlap with the
Franilin Plaintiffs.® More than half of the total number of defendants —23 in fact — have been

added 1o this suit within months of trial: 7 new defendants were added on March 13, 2003, and

exposure to 26 products manufactured by 4.P. Green, A.C.& S., Armstrong, Fibreboard Corp., Guard-Line, Johns-
Manville, Kaiser Aluminum & Chemical Corp., Minnesora Mining & Manufsciuring Co., Pittsburgh Corning Corp.,
Babcox & Wheeler, Combustion Engineering, Faster Wheeler, GAF-Ruberotd, Garlock, North American
Refractories, Owens-Corning Fiberglass Corp., Owens-Hlinots, Rapid American Corp., Riley Stoker Corp..
Uniroyal, U.S. Gypsum, and W.R. Grace & Co. -~ Cann. Mr. Fraoklin did not uso any of thesc 26 products and is net
maintaining claims sgainst thess 22 additional manufocturess. See Exhibit H: Hall Discovery Responses at pp. 13-
15: Exhibit G: Hall Work History Shests.

o See Exhibit H: Hall Discovery Respoases, pp. 13 - 15; Exhibit G: Hall Work Histary Sheets.
"% See Exhibit H: Hall Discovery Responses, pp. 13-15. '
g Id.

o Id

UCC’s Objection to Joinder of Hall Plaintiffs, Motion to
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16 were added on May 29, 2003.' Moreover, Plainti ffs’ Petition does not make clear which
plaintiffs are being sued by cach of the last 16 defendants that were added on May 30, 2003.%
Based ou the fact that the Franklin Plaintiffs are alleging exposure to nine dlffcrent products,
while the Hall Plaintiffs are alleging exposure to 30 different products, 26 of which werc not
used by Mr. Franklin, these 16 defendants were likely added as a result of the improper joiﬁdcr of
the Hall Plaintiffs.®

This scenario creates a high risk of juror confusion with the jurors having iramense
difficulty keeping track of which Defendants cngaged in actions relating to each set of Plaintiffs.
This factor is an “important consideration™ favoring severance, because, inevitably, the confusion
will prejudice Defendants.* Not only will the jury in this case have to distinguish between the
claims of two separate scts of plaintiffs who are alleging exposure to different prodxil:ts at
different work sites, they will also have to determine which of the 31 total products were used by

each plaintiff and which of the 42 defendants is resﬁonsible to each plaintiff. Such an inordinate

A See Exhibit C: Plaintiffs’ Second Amended Petition, dated March 13, 2003 (naming as ficw
defendants Able Supply Co., Ametek Inc., General Elec., General Refractories, Kellogg Brown & Root, Philips Elec.
North Amer., and T. H. Agriculture). Plaintiffs’ Third Amended Petition, dated May 29, 2003 in incorporated herein
by reference and a copy atached as Exhibit J, (naming as new defendmmts Alfa Laval Inc., Buffalo Pumps, Carver
Pump Co., Crane Co., Ecodyne MRM Inc., ENiott Turbomachinery, General Motors, Gorman-Rupp Co., Goulds
Pump, Inc., Goulds (IPG), Goulds (NY), Henry Voge Machins Co., Howden Buffalo Inc., IMO Indus., Tyco Valves &
Controls Inc., and John Crane Inc.),

“ See Exhibit J: Plaintiffs’ Thisd Aracnded Petition, dated May 29, 2003 (adding as oew defendants:
Alfu Laval Inc.. Buffalo Pumps, Carver Pump Co., Crane Co., Ecodyne MRM Inc., Elliott Tt urbomachinery, General
Motors, Garman-Rupp Co., Goulds Pump, Inc.. Goulds (IPG), Gaulds (NY), Henry Vogt Machine Co., Howden
Buffalo Inc., IMO Indus., Tyco Valves & Controls Inc., and John Crane Inc.).

“ See Exhibit J: Plaintiffs’ Third Amended Petition, dated May 29, 2003, (Naming the 16 additional
defendants); see also Exhibit E: Franklin Discovery Responses (Work History); Exhibit H: Hall Discovery
Responses, pp. 13-15; Exhibit G: Hall Wark History Sheets.

“ See In re Ethyl Corp., 975 8.W.2d 606, 617 (Tex. 1998).
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number of products and defendants is virtually unmanageable.
Moreover, while some of the products may appear similar, the distinctions betweer: them
will critically affect Plaintiffs’ ability to prove their cases against their respective sets of

Defendants. To hold UCC liable, for example, the Franklin Plaintiffs initially must prove that

UCC supplied the raw material that was included in a particular mapufacturer’s product at the
time that Mr. Franklin allegedly was exposed to that particular product.® The Hall Plaintiffs do
not have the same burden because they have not made any claims against UCC. Therefore, not
only will the jury have to distinguish between two sets of plaintiffs from two different states who
are alleging exposure to different ﬁroduczs, the jury will also have to apply different burdens to
c:;é\h plaintiff,

Finally, trying claims against all 42 Defendants together, despite their limited overlap,
creatcs a considerable risk that the jury will not distinguish UCC, a supplier defendant, from the
manufacturing defendants that the Franklin Plaintiffs and Hall Plaintiffs collectively have sued.
As prior courts have noted, consolidation of so many parties in onc casc may causc the jury to
“{throw] up its hands in the face of a torrent of evidence,” indiscriminatcly finding misdeeds by
all defendants based on sheer numbers.* The Court should avoid this prejudice to all Defendants
at all costs, even if the result is a slight reduction in efficiency.

4. Evidence admissible against the Franklin Plaintiffs is inndmissible against the Hall
Plaintiffs, and vice versa.

“ See Nebgen v. Minnesota Mining & Mjfg. Co., 898 S.W.2d 363, 366 (Tex. App.~San Antonio
1995, writ denicd).

“® Dal-Briar Corp. v. Basketse, 833 8.W.2d 612, 617 (Tox.App.—E! Paso 1992, o writ); see also
Malcolm v, National Gypsum Co., 995 F.2d 346, 352 (2d Cir. 1993).

UCC's Objection to Joinder of Hall Plaintiffs, Motion to
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Another factor weighing in favor of severance is that the limited overlap io Plainuft:
claims would allow the Franklin Plaintiffs to bring evidence before the jury at trial that is not
admissible against their Defendants, as long as the evidence is admissible against the Hall
Plaintiffs’ Defendants (and vice versa). The Texas Supreme Court has stated that this is “an
important consideration in determining if . . . separate trials are in order.”

5. Mr. Franklin is deceased, while Mr. Hall is still living.

Another major difference between Plaintiffs’ clajms is that Franklin is deccased, while
Hall is still living.¥’ The Texas Supreme Court has noted that there is “considerable force” to
the concern that dead plaintiffs may present the jury with a powerful, but possibly false,
demonstration of the fate awaiting a living plaintiff.** This concern could result in an extremely
high degree of prejudice not only to both liability and actual damages, but also as to any possible
award of punitive damages.” The Court must take great carc to avoid such prejudice to
Defendants in this case.

6. Plaintiffs’ selection of attorneys and discovery progress does not outweigh the risk
of juror confusion and prejudice to Defendants.

It is true that the same law firm represents both sets of Plaintiffs, and that each set of
parties has completed some discovery, albeit to differing degrecs of completion. Nonethelé;s,
the Texas Supreme Court has made it clear that sharing representation and common progress in

discovery are “far less important” than the other Ethyl factors discussed above, and thus are

v Sec Exhibit I: Plaintiffs’ Fourth Amended Petition, dated June 3, 2003 (indicating in the stylo of
the casc that Mr. Franklin is deceascd),

@ Ethyl, 975 S.W.2d at 616 (quoting Malcolm, 995 F.2d at 351-52).

9 See Exhibit I: Plaintiffs’ Fourth Amended Petition at § 101.
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entitled to little deference, if any.> These factors certainly do not outweigh the risks of pres.

and confusion discussed above and, alone, cannot ensure that Defendants will receive a fav <

= ¥ %

All of the above risks will make the findings, issues, and errors impossible to unravel,
ultimately impeding and possibly denying the parties’ right to appeal the jury’s decision.®! Jury
instructions alone cannot always prevent the risk of confusion and error, no matter how infent(;
and carcfully those instructions are drafted and given.” Trying both sets of Plaintiffs” clairus
together creates a great risk of reversible crror that significantly diminishes any potential ben«fv
to judicial economy. The Court should therefore sever the Hall Plaintiffs’ claims into a scpata..
action, |

D. Scparate trials are necessary to prevent delay, expense and prejudice to UCC
related to the inclusion of a party who asserts no claims against it.

The Hall Plaintiffs have alleged no claims against UCC. Thus, the Court should order &
separate trial of the Hall Plaintiffs' claims in order to prevent any “embarrassment, delay or
expense” to UCC.* Here, the Hall Plaintiffs have alleged claims against at least five defendants.

and likely more, who did not make or supply any products or materials to which Vernon Frankli:

s Ethyl, 975 $.W.2d at 616.
s Dal-Briar, 833 S.W.2d at 617,

52 See Maloolm. 995 F.2d at 352 Cain, 785 F. Supp. at 1448 (court forced 1o grant now trial of each
case due to jury confusion and prejudice caused by consolidation).

s TeX. R Civ. P, 40(b).
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was allegedly exposed.” The Franklin Plaintiffs, in turn, have alleged claims against three
defendants whose products or materials Mr. Hall never uscd. While the defendants originally
named by the Franklins have been conducting discovery and preparing for trial for more than 1.
years, discovery into the Halls’ claims has barely begun. Moreover, the additional defendanis
named by the Halls will have their own witnesses, experts and evidence at trial and will be .
certain to add additional time and expense to an already lengthy and expensive process. Clearly,
UCC will suffer considerable delay, expense, and prejudice if it is forced to try the Hall
Plaintiffs’ claims at thc- same time as the Franklin Plaintiffs’ claims. The Court should therefore
sever the Hall Plaintiffs’ claims into a separate action.

E. Alternatively, the Court should try the Hall Plaintiffs’ claims separately from the
Franklin Plaintiffs’ claims.

In lien of severance, the Court also may order separatc trials of the Hall Plaintiffs’ and the
Franklin Plaintiffs’ claims. Rule 40 permits the Court ta issue orders to “prevent a party from
being embarrassed, delayed, or put to expense by the inclusion of a party . . . who asserts no
claim against him,” including ordering scparate trials of Plaintiffs’ claims.®® Alternatively, the
Court may order separate trials of Plaintiffs’ claims “in furtherance of convenience or to avoid
prejudice.’;s‘ As with scverance, the Court’s main goal in ordering scparate trials is to prevent

prejudice to Defendants.

Here, the Hall Plaintiffs are alleging cxposure to 26 products that Mr. Franklin did not

5 See infra foomote 35.
5 See TEX. R. Ctv. P. 40(b).

s TeX. R. Civ. P. 174(b).
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use. The Franklin Plaintiffs, in turn, have alleged exposure to five products, to which Mr. Ha.. 15
not alleging exposure. For the reasons discussed in the preceding Section, the 42 Defcndants will
suffer considerable delay, expense, and prejudice if they are forced to try the Hall Plaintiffs’
claims at the same time as the Franklin Plaintiffs’ claims. Accordingly, UCC respectfully
requests that the Court order separate trials of Plaintiffs’ claims.

II1. Conclusion

The Hall Plaintiffs have been joined at the eleventh hour in this proceeding in order to
manipulate the docket control mechanisms in Dallas County, and cherry-pick the court in which
the matter is tried. This conduct is abusive and should not be allowed. Instead, the Hall

4 Plaintiffs’ claims should be severed and given a trial setting in the normal course of proceedings.
Moreover, the claims of the Hall Plaintiffs and Franklin Plaintiffs have little in common. Vernon
Franklin and Richard Hall allegedly worked with different products at different work sites in
different states over diffcrent periods of time. One man is alive, while the other is deccased.
Unsurprisingly, these disparate facts wil) force cach sct of Plaintiffs and their corresponding set
of Defendants to assert different theories and defenses.

An asbestos case with only one plaintiff can be quite confusing due to the presence of
multiple defendants, multiple products, and multiple suppliers. Trying different plaintiffs’ claims
together only exacerbates this confusion and complication where, as here, the plaintiffs used
different products at diﬁ&mt times in different places. This, in turn, creates an unfair
environment where it is almost impossible for a jury to accurately evaluate the validity of each

plaintiff's claims.
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Plaintiffs’ claims clearly do not arise out of the “same transaction, occurrence, of .-

{ransactions or occurrences,” requiring separate trials to avoid confusion (0 the jury and une

prejudice to Dcfendants. For these reasons, UCC respectfully requests that the Court sever &

Hall Plaintiffs’ claims into a separate action from the Franklins Plaintiffs’ claims. In the

alternative, UCC movcs for separate trials of the Hall Plaintiffs' and Franklin Plaintiffs’ clair:

Respectfully submitted,
THOMPSON & KNIGHT LLP

ny: Wl - e
Maurcen Murry
State Bar No. 14739300

Mandi M. Akens
State Bar No. 24036117

1700 Pacific Avenue, Suite 3300
Dallas, Texas 75201

(214) 069-1253

(214) 969-1751 (facsimile)

ATTORNEYS FOR DEF ENDANT
UNION CARBIDE CORPORATION
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CERTIFICATE OF SERVICE

I certify that a true and correct copy of the above document was served upon Plaint: (s’

counsel of record by hand-delivery this "H”"’ day of August, 2003, and that all other co-defendants.

have been notified of this filing.

Mandi M. Akens

FIAT

Defendant Union Carbide Corporation’s Objection to Joinder of Hall Plaintiffs, Motion
to Sever or. In the Alternative, Motion for Separate T rials has been set for hearing before the
Court on the day of 2003, at _JI.

JUDGE PRESIDING
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Survey of Texas Asbestos Firms Caseload

Total Cases Filed (2000-2003): 3,770
Total Plaintiffs Involved: 14,432
Cases Resolved by seven {irms: 3,855
Cases Filed by those Firms: 3,108
Total Case Current Pending from these firms: 2,167
S| i
Kaeske Law Firm Cases Filed 17 17 13 17 0 1
Number of Plaintiffs 22 22 22 15 0 1
Cases Resoived 16 9 3 12
Cases Pending 34
Claims Settled 1098 969 333 602
Average Months # cases
filed since 9/1:03 to
Disposition
Williams Bailey Cases Filed
Number of Plaintifls 256 151 79 892 S 0
Cases Resolved 147 48 6 20}
Cases Pending 108 99 73 217
Claims Settfed 3658 1382 250 S§290
Average Months ¥ cases
filed since 9/1/03 1o
Disposition 22 19 20
Bruepger & McCullough [Cases Fifed 13 12 14 s
Nuntber of Plaptils ] LA 113 ¥
Cases Resolved 11 9 4 24
Cases vnz&bF 3
Claims Settled 1621 1683 1319 4623
Average Months ¥ cases
filed since 941703 to
isposition 23 16 17
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BUfLL O Teass asbestos ~ons Caseinad :
e R R I 3 1 ]
e 1597 | 1893 673 $920 Tl 3
] Cases Resolved 423 322 678 262] 97 78
Cases Pending . 866
Claims Settled 97041 5670} 74025 2B615] 9221 6406
Average Months # cases
filed since 9/1/03 to
Disposiiion 51 53 44 26 2 28
Silber Pearlman Cases Filed 194 158 179 68 15 0 83
Nuwmber of Plaintiffs 1897 1148 1306 366 136 0 502
Cases Resolved 271 258 358 90 27 A1 117
Cases Pending 526
Claims Settled 52488 44011 57872 16939] 7808 8225| 32972
Average Months # cases
filed since 9/1/03 to
Di itian K} 41 8 33 8 32
Walters & Kraus Cases Filed 131 103 140 69 9 7 85
Number of Plaintiffs 411 222 193 69 9 g
Cases Resolved
Cases Pending
Claims Settled 1317 784 468
Average Months # cases
filed since 9/1/03 1o
Disposition 69 mos | 6-9mas | 6-9 mos
Wellborn Houston et al.  |Cases Filed 29 13 25 18
Henderson, Texas Number of Plaintiffs 87 36 33 23
Cases Resolved 23 13 23 13
Cases Pending 96
Claims Settled 1616 2524 2630 1199
Average Months # cases
filed since 9/1/03 to
Disposition 24 24 24
2
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Survey of Texas Asbestos Firms Caseload

Lanier Law Firm Cases Filed 2] 57 16 17 6]
N Number of Plaintiffs 170 370 270 17
Cases Resolved
Cases Pending 300
Claims Settled
The Lanier Law Firm
reporss that its average
menths to disposition is 12
menths for mesothelioma  [Average Montbs # cases
cases ard 24 months for filed since 9/1/03 to
other asbestos cases. Disposition
Parker & Parks Cases Filed 21 3 4 2 10 0
Number of Plaintiffs 466 11 20 24 34 0
Cases Reselved i 7 12 7
Cases Pending kL.
Claims Settled 39 4416 9685 5600
An estimate based on all .
cases filed by the firm, Average Months # cases
including those filed prior  |filed since 9/1,03 1o
to 2000, Disposition 48 48 43
3
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Harris County Asbestos Filings 1993-2003

Year Cases Flled Cases Disposed Active

1993 140 135 5
1894 193 191 2
1995 343 343

1896 320 315 5
1997 1511 1456 55
1998 316 289 27
1980 454 371 83
2000 482 324 158
2001 549 290 259
2002 420 203 217
2003 352 30 322
Total 5,080 3,847 1,133

This information was gathered from the Harris County District Clerk's office.
Active” was calculated simply by subtracting the cases disposed from the cases filed, so

it serves as an approximation of cases pending to date.

The most recent Office of Court Administration repornt shows that in Harris County as of

August 31, 2002, there were 6,167 "Injury or Damage Other than Motor Vehicle" cases pending,
and 3,520 cases of that category filed. Thus, approximately ten percent of the non-auto accident,
personal injury cases filed are asbestos cases.

Please nate (hat at some point in the past Harris County began to require that cases be
single-plaintiff only, which will inflate the number of cases, as asbeslos cases typically group

a few lke plaintiffs together.
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